IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

55 KENMORE LANE, LLC,
Assignee of Kenmore Woods, LLC

Paintiff,
CIVIL ACTION NO. 10-1089
V.

UPPER PROVIDENCE TOWNSHIP
SEWER AUTHORITY,

Defendants.

MEMORANDUM OPINION

DAVID R. STRAWBRIDGE February 11, 2011
UNITED STATESMAGISTRATE JUDGE

I ntroduction

Plaintiff, 55 Kenmore Lane, LLC (alternately “Plaintiff” or “Kenmore™), controlled by a
Delaware County devel oper, Robert DiDomenico, brought this action against the Upper Providence
Township Sewer Authority (alternately “ Defendant” or “ Authority”). Plaintiff seeksreimbursement
of apro-rata percentage of expendituresincurred in the construction of an extended sewer line (the
“Kenmore Line’ or “Line") to support of a residential development project which Kenmore's
assignor, Kenmore Woods, LLC. (also referred as “Kenmore”), was undertaking known as 211
Sycamore MillsRoad, Upper Providence Township, Delaware County. Plaintiff brought claimsfor
breach of contract, promissory estoppel, unjust enrichment, misrepresentation and denial of due
process under the Fourteenth Amendment. The misrepresentation and due process claims were
dismissed at summary judgment, and trial proceeded before ajury on the contract and quasi-contract

clams.



It is undisputed that the parties reached a binding agreement, memorialized in writing on
August 8, 2007 in a document entitled the “Sewer Improvement Development Agreement”
(“SIDA™). Itisaso undisputed that Kenmore had fulfilled its obligations under that agreement by
properly constructing the Kenmore Line and dedicating it to the Authority. The parties also agree
that, at somepoint, it wasat |east contempl ated that certain other properties, namely the Reformation
Lutheran Church (the “Church”), the Springton Lakes Middle School (the “School”), and ten
adjacent residential propertieswould bein aposition to connect to Line and could therefore provide
a source for some reimbursement to Plaintiff. Finally, the parties agree that at least one of the
residential properties had connected to the Line, but that neither the Church nor the School had done
0.

Thefocusof thefactua dispute concerned the nature of the agreement that had been reached
between the parties as well as the extent and legal effect of any representations the Authority may
have madeto Plaintiff regarding reimbursement. Whilethe partiesagreed that Kenmorewould bear
full responsibility for that portion of the Line serving itssubdivision, 32.9% of thetotal construction
costs, the dispute left unresolved the question of Plaintiff’s entitlement to reimbursement of the
remaining 67.1%. Defendant argued that the extent of the reimbursement wastied to, and dependent
upon, which of the remaining properties actually connected to the Line. The Defendant also argued
that the reimbursement did not include the costs of “grinder pumps’ and that Plaintiff was not
entitled to recoup certain “tapping fees’ which it had been required to pay in order to obtain permits
for occupancy of the ten houses in the Kenmore subdivision. Plaintiff argued that, based upon the
Defendant’ s promises, it was entitled to all of thisreimbursement without regard to what properties

actually connected to the Line, or indeed without the necessity of any property connecting to the



Line. Thepartiesagreed that the question of reimbursement of construction costsand for thegrinder
pumpswould be put to thejury at trial, while the court would resolve the question of reimbursement
of the tapping fees.

Of central importance to the resolution of those issues put to the jury was the necessity to
resolve two ambiguities in the SIDA. The first concerned what conditions precedent would be
required to trigger entittement to any reimbursement. The second concerned whether any
reimbursement would include the cost of the grinder pumps. Each party presented to the Court its
interpretation of theagreement. The Court found bothinterpretationsto bereasonable, and had them
presented to the jury in itsinstructions and by way of special interrogatory.

Plaintiff contended that the parties agreed that it would be entitled to recover its full
proportionate share of the costs and expenses of constructing the Kenmore Line (the 67.1%) upon
the event of the completion of the Line and the Authority’ s acceptance of the deed of dedication, and
certainly upon the connection of any one property not in the Kenmore subdivision to the Line.
According to Plaintiff, the Authority had identified the source of that reimbursement as the
connection fees from the Church, the School and the residences, and that reimbursement was
conditioned only upon satisfactory completion of the project and dedication of the deed, and not
upon having any of those properties actually connect to the Line. Plaintiff contended that the
Authority had promised to direct those properties to connect to the Line, and that it breached its
agreement by constructing its own sewer line and directing the Church, the School and some of the
ten residences to connect to the Authority’s line and not to the Kenmore Line. Plaintiff aso
contended that the parties had agreed that the cost of the grinder pumps would be included in the

reimbursement.



The Authority, on the other hand, denied making any promises or representations that the
Church, the School or the residential properties would be directed to connect to the Kenmore Line,
and contended that the parties had agreed that Plaintiff’ s reimbursement would be cal cul ated based
only upon the propertiesthat actually connected totheLine. The Authority aso asserted that the cost
of the grinder pumps was not part of the contemplated reimbursement.

The jury resolved the two ambiguities in Plaintiff’s favor and found for Plaintiff on the
breach of contract claim. More particularly, it found by way of answering jury interrogatories that
Plaintiff wasentitledtofull proportional reimbursement independent of the number of propertiesthat
connected to the Line, and that the cost of the grinder pumps was part of the agreed reimbursement.
The parties had agreed prior to trial that the proportional reimbursement sum was $130, 938.66 and
the cost of grinder pumps was $40,000.

It is now appropriate for the Court to consider the issue of whether Plaintiff is entitled to
recoup “tapping fees’ in the amount of $24,300, $2,700 for each of the nine homesin the Kenmore
subdivision, that Plaintiff paid in order to obtain residency permits for the homes. Plaintiff was
required to pay these fees after it had completed construction of the Kenmore Line, dedicated the
Line to the Authority, and was seeking to obtain occupancy permits for the homes in the
development. The partieshave agreed that the amount of thefeewas $2,700 per residence. (Ex. 30).
Plaintiff, through counsel, objected to payment of the fees at that time, but eventually paid them in
order to secure the necessary permits. (Doc. 56 at 3.)

Plaintiff now contendsthat, under the Municipal AuthoritiesAct, 53 Pa.C.S. § 5600, et seq.
(hereinafter “MAA"), it should not have been required to pay the tapping fees since it constructed

the Kenmore Lineitself and dedicated the Lineto the Authority. According to Plaintiff, and relying



upon Section 5607(d)(24)(i)(C), such a dedication was made “in lieu of” paying the tapping fee.

Section 5607 of the MAA deals with the “ purposes and powers’ of a municipal authority
incorporated under thisprovision. Thesepurposesand powersinclude*constructing,” “maintaining
and operating,” “sewers, sewer systemsor partsthereof.” See53 Pa.C.S.A. §5607(a). Asauthorized
by subsection (d), the Authority “may exercise all powers necessary or convenient for the carrying
out of the purposes set forth in this section,” including at subsection (24), “[t]o charge enumerated
feesto property owners who desire to or are required to connect to the Authority’ s sewer or water
system.” These shall bebased upon*“... the duly appointed fee schedulewhichisin effect at thetime
of payment and shall be payable at the time of the application for connection or at thetimeto which
the property owner and the Authority agree ...” Subsection (24) goes on to further delineate the
“fees’ and articulates that they:

may include any of the following if they are separately set forth in
resolution adopted by the Authority:

(A) Connection fee.

*k*

(B) Customer facilities fee.

(C) Tapping fee.
In that the limited issue before us concerns reimbursement of the “tapping fee” only, we need not
concern ourselves either with the “connection fee” or “customer facilities fee.” In attempting to
addressthe “tapping fee,” we are mindful of the admonition of counsel that we would find virtually
no case law to guide us through the complexities and entanglements with which this particular

litigation, and the statute which underliesit, is fraught.

Nevertheless, inan effort to undertake our responsibility, we start with the statutory language,



which states at § 5607(d)(24)(i)(C):
A tapping fee shall not exceed the amount based upon some or al of
the following parts which shall be separately set forth in the
resol ution adopted by the Authority to establish thesefees. Inlieu of
payment of thisfee, an Authority may requirethe construction
and dedication of only such capacity, distribution-collection or
special purpose facilities necessary to supply a service to the
property owner or owners.

(emphasis added).

The first question that arises from the provision concerns whether there was a “resolution
adopted by the Authority to establish thesefees.” Inthisregard, Plaintiff has directed our attention
to resolution 2010-05-01 adopted by the Authority Board on May 13, 2010. While this particular
resol ution post-dates the date of the construction and dedication of the Line, we understand it to be
provided to us to the extent that it refers to a previous Authority resolution, number 05.06.01,
adopted on June 8, 2005. Thisisthe appropriate resolution for usto consider. Asreferredtointhe
2010 resolution, the 2005 resolution increased the tapping fee to $2,700.00 per EDU (Equivalent
Dwelling Unit). We notethat the 2010 resolution identifies four components: the “capacity part,”
the “collection part,” the “reimbursement component” and the “special purpose part.” The $3,400
feelaid out in the 2010 resolution is alocated between only the “ capacity part” and the “collection
part” in equal amounts of $1,700 each. What the record does not show, however, isthe manner in
which the $2,700 per EDU tapping fee paid by Plaintiff, based upon the June 8, 2005 resolution,
which the parties have agreed is applicable here, was divided up between “capacity part” and
“collection part,” or what, if any, “reimbursement component” or “special purpose part” may have

been applicable to that determination of the $2,700 sum.

While this reference is important as it helps us understand what may be involved in the



Authority’s calculation of the tapping fee, its relevance is secondary to the SIDA, and the MAA,
which controls the principal question before us concerning reimbursement. Paragraph 15 of the
SIDA directs us specificaly to 8 5607(d)(31)(iv). Indeed, the language could not be more clear
whereit states, “[t]heamount of the reimbursement which Devel oper may receive shall becal culated
in accordance with 53 Pa. C.S.A. 8 5607(d)(31)(iv).” (Ex. 12 at 6.) We aso notethat plaintiff has
persistently argued that this specific provision wasthe basisfor its claim that the tapping feeswould
bereimbursable. See Exhibit 24, Letter from plaintiff’sformer counsel, Donald Petrosa, Esquireto
Authority counsel, Robert Pinto, Esquire dated April 9, 2009 (“I direct your attention to paragraph
15 of the Sewer Improvement Development Agreement which indicates that the amount of the
reimbursement which the Developer may receive shall be calculated in accordance with Section
5607(d)(31)(iv)").

As applicable here, § 5607(d)(31) addresses the extent of reimbursement which is owed to
aproperty owner who constructs asewer extension line at hisor her own expense. It statesinitialy
that:

Where aproperty owner constructs or causesto be constructed at his

expense any extension of awater or sewer system of an authority, the

Authority shall provide for the reimbursement to the property owner

when the owner of another property not in the development for which

the extension was constructed connects a service line directly to the

extension within ten years of the date of dedication of the extension

to the Authority in accordance with the following provisions:
The statute then sets out in five separate sub-parts certain requirements for the Authority to comply
with, including providing the property owner with an itemized listing for which the reimbursement

will be provided, providing for proportional paymentsamong those from whom the reimbursements

may be derived and ultimately to providing notice to the appropriate property owners. It then states



at subsection 5607(d)(31)(iv):
“(iv) The total reimbursement which a property owner may receive
may not exceed the cost of labor and material, engineering design
charges, the cost of performance and maintenance bonds, authority
review and inspection charges as well as flushing and televising
charges and any and all charges involved in the acceptance and
dedication of such facilities by the authority, lessthe amount which
would be chargeable to the property owner based upon the
authority’scollection and distribution tapping fees which would
be applicableto all lands of the property owner directly or indirectly
served through extensions if the property owner did not fund the
extension.”

53 Pa.C.S.A. 8 5607(d)(31)(iv) (emphasis added).

We consider this language to be controlling given its specific reference in the SIDA. We
also construe it along with the language of § 5607(d)(24) in accordance with the cannons of
statutory construction so asto give effect to the legidative intent of the Pennsylvania General
Assembly. Seel PaC.S. §1921. Itisan axiomatic rule of statutory construction that words and
phrases are to be given their plain and ordinary meaning wherever possible, and the particular
sections of the statute must be considered in the context of the statute as awhole, rather thanin
isolation, in amanner that avoids redundancy and gives effect to each section. See, e.g., Mishoe
v. Erielns. Co., 824 A.2d 1153, 1155 (Pa. 2003).

Applying these cannons to the MAA, it is evident to us that the purpose of the tapping fee
is broader than what is suggested by Kenmore. The language and structure of Section
5607(d)(24)(c) specifically sets out the several “parts’ of the fee, the “distribution and collection
tapping fees’ being only one “part.” As laid out in 8 5607(d)(24)(c), the “parts’ include: (1) the
“capacity part” which is*“based upon the cost of capacity-related facilities, including, but not

limited to, source of supply, treatment, pumping, transmission, trunk, interceptor and outfall



mains, storage, sludge treatment or disposal, interconnection or other general system facilities;”
(2) the “distribution or collection part” which is *based upon the cost of distribution or collection
facilities required to provide service, such as mains, hydrants and pumping stations;” (3) the
“gpecia purposes part,” which is “applicable only to a particular group of customers or for
serving a particular purpose or a specific are based upon the cost of the facilities;” and (4) the
“reimbursement part” which is charged “to the users of certain specific facilities when afee
required to be collected from such users will be reimbursed to the person at whose expense the
facilities were constructed.” 53 Pa.C.S.A. 8§ 5607(d)(24)(c)(l) - (V). Taken together, the
structure and language of Section 5607(d)(24)(C) indicate that the purpose of the tapping feeisto
compensate the Authority for something more than “distribution and collection” as may be
related to this single sewer extension line.!

We see nothing in Section 5607(d)(31)(iv) that is contrary to our conclusion. This
section does not address the issue of whether or not a property owner must pay a tapping fee, but
rather is limited to the question of reimbursement to a property owner for constructing a
particular sewer extension line. It provides that such areimbursement is limited to the total
construction costs less “the amount which would be chargeable to the property owner based upon
the authority’ s collection and distribution tapping fees which would be applicable to all lands of
the property owner directly or indirectly served through extensions if the property owner did not

fund the extension.” The reference to tapping feesin this section is only to one “part” of the fee -

"We note that the Authority’s main argument against Plaintiff’s claim is that it would be
inequitable to both reimburse Plaintiff for the construction costs of the Kenmore Line and excuse
his payment of the tapping fee, which is paid in exchange for the benefit of tapping into the
larger-distribution collection system rather than only the benefit of a particular sewer extension
line. Wefind it unnecessary to address this argument directly.

9



the “collection and distribution” part. While Plaintiff may be entitled to some reimbursement
under this provision for some portion of the tapping fee, it is not entitled to reimbursement of the
entire “collection and distribution tapping fees.” In that Plaintiff gives us no basis upon which to
separate out this “collection and distribution” part, we conclude that it has failed in its proof. We
have no aternative other than to find for Defendant on this aspect of the claim.

An appropriate order follows.

BY THE COURT:

/s/ David R. Strawbridge
DAVID R. STRAWBRIDGE
UNITED STATES MAGISTRATE JUDGE

10



IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

55 KENMORE LANE, LLC,
Assignee of Kenmore Woods, LLC
Plaintiff,
CIVIL ACTION NO. 10-1089

V.

UPPER PROVIDENCE TOWNSHIP
SEWER AUTHORITY,

Defendant.

ORDER FOR JUDGMENT

AND NOW, this 11" day of February, 2011, following upon the Court’s Civil
Judgment entered on December 10, 2010 (Doc. 54), the Court has now resolved the remaining
damage issue reserved for its determination as set out in the Memorandum Opinion entered this
day by concluding that Plaintiff is not entitled to reimbursement for “tapping fees’ as claimed.
Accordingly, IT ISHEREBY ORDERED that Judgment is entered in favor of Plaintiff in the

amount of $170,938.66 in accordance with the jury’s verdict of December 9, 2010 (Doc. 53).

BY THE COURT:

/s/ David R. Strawbridge
DAVID R. STRAWBRIDGE
UNITED STATES MAGISTRATE JUDGE
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